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Of Bugs and Taps 


The Law Makes a Sharp Distinction 
Despite Many Ideas to the Contrary 


By SIDNEY E. ZION 


The dispute between Senator » 
Robert F. Kennedy and J. Edgar 
Hoover over who had authorized 
electronic eavesdropping during 
Mr. Kennedy's tenure as Attor- 
ney General has at once ob- 
scured and confused the* legal 


issues involved. 

But perhaps because of the 
stature of the New York 
Democrat and the 
, director of the 
News Federal Bureau of 

Anatvii* Investigation, along 
Analyse wUh the ponticai 

radiations that ap- 


pear likely to emerge from their 
quarrel, the legal background 
aas been either forgotten or 


misconstrued. 


As a result, a number of 
misconceptions have become 
more widespread than ever. 
They Include the following: 
qThat wiretapping and bug- 
ging come under the same rules 
and proscriptions. 

qThat the Attorney General 
has been properly authorized by 
law to permit wiretapping and 
bugging in national security 
cases and perhaps even in cases 
involving organized crime. 
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qThat the same laws neces- 
sarily apply equally to state and 
Federal enforcement officials. 

The fact is that the laws 
covering wiretapping are dif- 
ferent from those involved in 
bugging. 


Dramatic Distinction 

The most dramatic distinction 
is that it is a Federal crime 
for anyone, including state and 
Federal enforcement officers, to 
divulge at least outside their 
own official bodies, the contents 
of a wiretapped conversation. 

Unlike wiretapping, a bug 
does not involve the direct use * 
of telephone lines to intercept 
a conversation, although tele- 
phone lines have been used to 
carry bugged conversations to 
the eavesdropper. v 

Since there is no direct in- 
terception by wire, the Federal 
Communications Act of 19S4, 
which made tapping a crime, 
does not apply to other elec- 
tronic eavesdropping devices. 

However, the fact that a 


criminals. If the informatior 
gleaned through wiretapping h 
really not used, the practice had 
much better be discontinued/* 

Other critics of the depart- 
ment’s policy point out that 
scores of bills designed to legal- 
ize wiretapping have failed to 
pass Congress, both before and 
after 1951. 

Therefore, they contend that 
the department has asserted the 
power to wiretap with no legal 
justification and then ‘‘limited” 
it to national security and in- 
ternal safety cases. 

For example. Prof. Yale 
Kamisar of the University of 
Michigan Law School noted in 
a law review article in 1064 
that Attorney General Jackson 
conceded in 1941 that the Su- 
preme Court had outlawed all 
wiretapping. 

In that year, in a press re- 
lease explaining why the F.B.L 
had dropped wiretapping from 
its official manuals, Mr. Jack- 
f son said that, “under the exist- 
ing state of the law and dec!-' 
slons/* even tapping in a lim- 
ited class of cases “cannot be 
done unless Congress sees fit to 
modify the existing statutes/* 

Mr. Jackson was alluding to 
the Supreme Court ruling of 
1939 that banned the use of 
"leads” from wiretap evidence. 

Professor Kamisar, in his ar- 
ticle In the University of Min- 
nesota Law Review, observed 
that the law had not changed 
since Mr. Jackson made his 
I “concessions, ’* that neither Con- 
gress nor the courts had author- 
ized the Justice Department’s 
interpretation of the Federal 
Communications Act. 
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wiretap does not require tne 
eavesdropper to trespass on pri- 
vate property to install the 
device was the basis of a con- 
troversial ruling by the Supreme 
Court in 1928 that placed wire- 
tapping outside the protection 
of the Fourth Ammendment’s 
prosciptions on illegal searches 
and seizures. 

That ruling, which is still the 
law, has caused much of the 
confusion in this area because 
it seemed to have been contra- 
dicted by the act in 1934 mak- 
ing interception and divulgence 
of wiretapped conversations a 
crime. 

J ’*i 

Anonomou* Situation 

It has led to the anomolous 
situation wherein state courts 
are not forbidden to admit 
wiretaps into evidence, since no 
constitutional right is involved, 
while the very act of divulg- 
ing the conversations in court 
is a Federal crime. 

Many state courts do not ad- 
mit wiretap evidence under \ 

own laws, but some, like New , 
York, authorize it if the tap 
has been placed pursuant to a 
signed order by a judge. 

In 1939 the Supreme Court •* 
ruled that wiretap evidence, or * 
leads arising from taps, was 
Inadmissible in Federal courts. 

In 1957, the Court said that to 
testify in court about a tapped 
conversation was a crime. 

As a result, District Attor- 
ney Frank S. Hogan of Man- 
hattan announced that, while 
his office would continue to 
wiretap under court order, it 
would not Introduce the results 
into evidence. 


Mr. Hogan explained that he 
would not commit a criminal 
offense to convict a criminal. 

Some other district attorneys 
In New York did not take the 


. 


same view, however. 

Mr. Hogan’s view that it was 
not a criminal violation to in- 
tercept conversations by wire- 
tapping so long as the results 
were not divulged in court rest- 
ed upon a Justice Department 
rationale devised by the late 
Robert Jackson when he was 
Attorney General in 1941. 


Sharply Criticized 
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This rationale has been 
sharply criticized as a "fiction” 
by many legal commentators 
over the years and it indeed 
has a curious history. 

As this history developed, it 
was directly tied to the idea 
that the Attorney General could 
authorize wiretapping in na- 
tional security cases. 

The idea that wiretapping is 
permissible but divulgence is 3 
crime arises out of Mr. Jack- 
son’s interpretation — since reliec 
on by all succeeding Attorney.* 
General — of the Federal Com 
muni cations Act of 1934, 


Section 605 of the act make, 
it a crime to "intercept . . 
and divulge ... to any person’ 
wired communications withou 
the permission of the sender. 


The critical words are "an: 




person” and the Justice Depart 
ment’s theory is that this doe 
not include persons inside thi 
Government. 

This position was termed i 
"triple incongruity” by Alai 
Barth in "The Loyalty of Frei 
Men,” a book published in 1951 
' "In the first place,” Mr 
Barth wrote, “the notion thai 
official colleagues are not 'per- 
sons’ seems a transparent fic- 
. tion. In the second place, the 
; [Justice] Department has re- 
peatedly asked Congress for 
legislation to authorize what it 
persists In pretending that it 
already has authority to do. 

"And Congress has repeatedly 
declined to enact such legisla- 
tion. 

"In the third place the de- 
partment is forced to pretend 
that its resort to wiretapping 
yields it no information of any 
value in the prosecution of 
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